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The USA stretches from the Atlantic to the Pacific Oceans and includes virtually all of the worlds climates and land forms as well as controversial Presidents. It takes about 36 hours to drive from coast to coast non stop. A drive from Seattle to Fairbanks, Alaska takes a similar amount of time. Culture, language accents, politics and food vary from region to region. Housing costs and public education vary state by state. Each state has its own tax system. Before moving to the US one should take a driving tour to get the lay of the land. Life in California is not the same as life in Georgia. Depending on one’s taste its better or worse but definitely different. Most immigrants settle in Florida and California with Florida being the more popular. The weather is warm in both places and housing in Florida is very reasonably priced. 

Most people come from countries where political life is dominated by a strong central government. The U.S also  has a strong central government but most people have more interaction with city, county and state government.  For example, state governments generally control public education. Municipal governments often control sewer, water, electricity etc. In most areas, other than obvious things like defence spending, the Federal government lets the State governments manage local affairs. There are of course many over riding Federal rules and programs but as a very general proposition State, county and municipal governments manage local affairs. 

The USA does not have a publicly funded health care system as is common in Europe. Medicare, which is publicly, funded covers medical costs for US citizen’s over 62 years of age. Medicare covers permanent residents to a lessor degree. Coverage percentages vary state by state. People under 62 require private insurance, normally provided by an employer. Since immigrant investors generally won’t have an employer they will need to purchase insurance packages from companies that cater to non-citizens. Such coverage can be expensive, say $1500 per person per month, but still cheaper than the taxes you paid for coverage back home. Many people purchase Major Medical Insurance that only covers the big ones, i.e. cancer, heart attack, etc. This coverage tends to be much cheaper but you will need to pay for cuts, bruises, minor surgery etc yourself.   States regulate insurance companies so private insurance packages vary state by state. 

The US has Federal Tax, state tax and local tax. State income taxes are deductable from Federal income tax. State taxes range from next to nothing to as high as some countries. New York and California are notoriously high tax jurisdictions. Only four states have no personal income tax. Florida, Alaska and Washington State are three of them. The US taxes world-wide income from all sources. The only ways to avoid world wide income tax are to move all of your assets to the US or transfer your assets to an offshore Trust prior to moving the US. The Trust avenue has some risks, in that the Internal Revenue Service (IRS) can ignore the trust if they believe the trust was set up in connection with becoming a permanent resident. To give an idea of the tax burden a person with $200,000 in taxable income will generally pay 30% or $60,000 in Federal taxes. The actual result depends on one’s circumstances. 
 The Immigrant Investor Program

The US immigrant investor program (EB-5) started in 1990 in response to an economic recession and to cash in on some of the success the Canadians were having at that time with their immigrant investor program. The US program requires a minimum “at risk” investment of $500,000. The US program does not offer the certainty of result offered by Australia and Canada, who guarantee return of capital, or the opportunity to simply invest in bonds or securities as in New Zealand and the UK. The US investment, must be “at risk”, (no guarantees allowed) and placed in an active trade or business. 

Technically, CIS permits escrow or trust arrangements to hold invested funds pending visa approval. An “escrow” is an independent third party that holds the funds pursuant to instructions proffered by both side of the transaction. In the case of an EB-4 investment, the Escrow would hold the investment capital and release it only upon visa approval. As a practical matter, visa approval comes faster and more often if the applicant completes the investment before applying for permanent residence status. Committing to the investment before applying for the visa eliminates grounds for suspecting the bona fides of the investment scheme. Applicants for the US program should thoroughly investigate the underlying investment before applying. You may own it whether the visa is approved or not. 

When analyzing an EB-5 investment program, ask your self if you would make the investment without immigration benefits. If the answer is no, you are probably dealing with a company in business to collect fees from immigrants rather than invest immigrant capital to create wealth for its investors and jobs for the economy. You are not buying a green card. You are making an investment. The green card, a by- product of your investment, depends on your contribution to the economy i.e. new capital and job creation. In short, the viability of the business proposition  maximizes the chances of visa approval.  

The EB-5 visa includes the applicant, spouse and dependents under 21 years of age. EB-5 visa holders may seek employment and attend school in the US. Many EB-5 investors even become involved in charity or part time work. Simply put, the EB-5 visa offers the opportunity to do what you want in the USA. 

EB-5 visa holders do not need to directly manage a business or enterprise in the USA. The minority of EB-5 applicants manage their own business. Most applicants use the EB-5 category to obtain visa status without committing to a particular job or management responsibility. One can make further investment or employment decisions upon better understanding the pros and cons of life in the USA. 

Applicants should exhaust other visa options before committing to a substantial investment. A quick check list to determine who should NOT use the EB-5 category:

· If you have a US citizen parent or child over 21 years of age, you should consider family class visa categories.

· If you have exceptional skills or are famous you may qualify for a green card based on your skills or fame. 

· If you want to manage your own business, consider L-1, E-2, international manager visa categories.

Confusion abounds concerning whether EB-5 is a truly passive investment. I address this issue before describing the rules and requirements because most EB-5 investors do not want to be tied to a job upon arriving in the USA. The EB-5 regulations require involvement in management or policy making. The regulations deem a limited partner in a limited partnership that conforms to the Uniform Limited Partnership Act as sufficiently engaged in the EB-5 enterprise. A corporate director would similarly qualify. While, investors may utilize any form of ownership, many EB-5 investment schemes often utilize limited partnerships simply because CIS regulations sanction that form of ownership in its regulations. 

“CIS” stands for Citizenship and Immigration Services. The official name of the department is Bureau of Citizenship and Immigration Services. CIS is part of the department of Homeland Security which is responsible for all aspects of Federal law enforcement. Federal law enforcement agencies were combined into the Department of Homeland Security as a result of the September 11th disaster.  

Limited Partnerships act like a partnership for tax purposes, and limit the limited partner’s liability to their capital investment but prohibit limited partners from actively engaging in management. On one hand you must be involved in management or policy making, while on the other hand you can’t without becoming liable for the entire enterprise. This contradiction may be resolved by granting the limited partners the right, as a group, to oust the general partner for “cause” and to suggest or recommend issues of overall policy. This compromise seems to satisfy CIS without creating additional liabilities for limited partnership purposes. 

The EB-5 program – The General Rules

The fifth employment-based preference (EB-5) immigrant visa category requires a $1 million investment with ten new employees anywhere in the USA or a $500,000 investment with ten new employees in an area where the unemployment rate exceeds the national average unemployment rate by 150% (Regular Program). Investments must be “at risk” and in an actively trade or business. Real estate development qualifies. Merely purchasing a property to manage may not qualify. Investments in listed stocks or bonds, bank deposits and other purely passive investments do not qualify. Note, that UK, Australia, New Zealand, and Canada all permit passive investments to qualify for their respective programs.   

The Regular Program’s biggest defect is that an investment of $500,000 or $1,000,000 generally will not support ten direct employees. Further most immigrant investors are looking for quality of life and do not want to manage ten employees in a foreign country. The Regional Center program addresses this issue by permitting investors to rely on statistically verified indirect employment as opposed to simply hiring ten persons. 

INS designated specific areas or enterprises, called Regional Centers, as eligible to receive immigrant investor capital (Regional Center program or Pilot Program).  Regional Centers may solicit groups of investors to pool investment capital into specified projects located within the regional center. Regional Centers may be publicly or privately managed. Regional Center investors may rely on indirect job creation rather than directly hiring ten employees. The lack of direct employees makes the Regional Center program attractive. A competent professional, such as an economist, must quantify the indirect employment. If the regional center is located in a high unemployment area the required capital is reduced to $500,000. 

The EB-5 visa is issued on a conditional basis for two years. One must apply for removal of conditions 90 days before the end of the two-year period. The petition for removal of conditions, discussed later, requires proof that the qualified investment was maintained for two years and that the immigrant investor was responsible for hiring ten employees as of the end of the two-year period. 

There are approximately 25 approved regional centers, most of them inactive. Regional center investment opportunities range from renovating industrial warehouses for lofts, offices and other mixed uses to investment in almond groves. 

The U.S.A, following the footsteps of Australia and Canada, totally revised the program in 1998 to root out several abusive practices. Most commonly, promoters funded investments with promissory notes that were never paid in full. INS, now CIS, created new rules in 1998, which it applied retroactively to approved petitions. This resulted in litigation, which continues to this day. Between 1998 and summer of 2003 CIS approved a mere handful of EB-5 visas.  In the summer of 2003, INS began approving EB-5 visa petitions according to the 1998 rules. The 1998 rules came in the form of precedent case decisions rather than regulations. Subsequent legislation again changed some aspects of the precedent case decisions. Until CIS issues final regulations we can only describe the type of cases that CIS now approves. 

The Details – An analysis of the statutory requirements

Qualified Immigrants

Outside of the investment and employment requisites, the statute does not specifically address who may be a qualified applicant.  Canada, for example, targets persons of specific skills and experience. The U.S. program requires no particular experience, education, or proof of business acumen. Solely owned corporations , acting as a holding company, may qualify while the INS appears to preclude multiple shareholder corporations or other non-individual investors. 

A single business may accept more than one investor, provided that: (1) each petitioning investor invested the required amount; and (2) each investment results in the creation of at least 10 full-time, direct or indirect, positions for qualifying employees. EB-5 investors do not have to own a minimum percentage of the enterprise. Furthermore, an investment may qualify with several owners, including persons not seeking an immigration benefit. In this case employment creation may be allocated to those seeking EB-5 classification. 

A partnership, with multiple partners, investing in a specific real estate development may qualify. A venture fund that pools investment capital in several businesses should qualify under the law but doesn’t qualify under current policy. This means multiple investors may invest in one property or business but create a portfolio of investments similar to mutual funds. To put it another way, CIS wants to know where the capital went and how the investment capital will create the required employment. 

The New Commercial Enterprise 

The enterprise must be “new,” i.e., formed after November 29, 1990. The term “commercial” includes any for-profit entity formed for the ongoing conduct of lawful business. Purchasing a personal residence or investing in a non-profit enterprise does not qualify. The commercial enterprise may utilize virtually any form of ownership. The petitioner may join an existing business, start a new business or restructure an existing business by increasing the net worth or number of employees in the business by 140%. In the case of a restructured business the investor need only maintain, not expand, existing employment. 
 “Engaging” in a New Commercial Enterprise

An investor must maintain more than a purely passive role in the target investment.  The regulations require an EB-5 immigrant’s involvement in at least policy formulation for the new commercial enterprise. The regulations state that corporate officers or board members, or limited partners under the provisions of the Uniform Limited Partnership Act qualify as “engaged” in management. The requirement of requiring something more than passive participation in management was designed to require applicants to bring managerial skills as well as capital to the USA.  

“Investing” or “Actively in the 
Process of Investing” “Capital”

The statute requires an EB-5 petitioner to have invested or be in the process of investing. The term “invest” means to contribute capital. Capital means cash and cash equivalents, equipment, inventory, and other tangible property. Investors may borrow capital from third parties as long as they are personally and primarily liable for the debt. The assets of the target investment may not be used to secure any of the indebtedness. Furthermore, the investor cannot receive any sort of redemption arrangement other than those using fair market value for the buy back price. All capital is valued at fair market value in U.S. dollars at the time of investment. 

Prior to 1998 CIS permitted investors to make capital contributions in installments over time. Current policy requires a one time cash investment. As a practical matter the only safe way to qualify for EB-5 is to contribute the required capital, at one time, in cash. 

Benefiting the U.S. Economy 

The statute requires that investments “benefit the U.S. economy”. The statute provides no guidance on which investments benefit the economy. Demonstrable job creation generally satisfies this requirement. 

Creating or Saving Jobs

To qualify for EB-5 status, an investment normally must create 10 full-time jobs for U.S. citizens, lawful permanent residents, or other persons lawfully authorized for employment in the United States. The investor, the investor’s spouse and children, and non-immigrants do not count toward the 10-employee minimum. The “other immigrants” provision refers to other immigrants permitted to work who also qualify as employees for EB-5 purposes.

An “employee” for EB-5 purposes must provide services or labor and remuneration directly from the new commercial enterprise. This definition excludes independent contractors. Qualifying jobs must be full-time, a minimum of 35 working hours per week. Two or more qualifying employees may share a full-time position if the position requires at least 35 hours per week. Part time positions or independent contractors do not count for direct employment under any circumstances. 

The EB-5 Regional Center program does not require the investment to directly create 10 U.S. jobs. Instead, pilot program investments only require indirect creation of jobs. Most Regional Centers hire an independent economist to document the indirect employment multiples derived from the investment activity. 

When the Jobs Must Exist—The statutory language does not require jobs to exist at the time of initial investment. One may proffer a  comprehensive business plan demonstrating a need for at least 10 employees within the next two years, or in the case of a Regional Center, an economists opinion concerning indirect employment. The business plan need only indicate the approximate dates during the following two years when the employees will be hired. The temporary vacancy of a position during the two-year conditional period does not disqualify an investor who makes a good-faith attempt to re-staff the position. The jobs must exist at the time one files for removal of conditional status.  

Where the Jobs Must be Located—Congress designed the EB-5 program to create jobs in the geographic areas that need them most. The statute sets aside 3,000 of the approximately 10,000 EB-5 visas available annually for investment in “targeted employment areas.” The statute defines a “targeted employment area” as a rural area or an area that has experienced unemployment of at least 150 percent of the national average. An area outside of a metropolitan statistical area (as designated by the Office of Management and Budget) with a a population of 20,000 or less is considered a rural area. Each state notifies the CIS which state agency will apply these guidelines, and determines targeted employment areas for that state.

Troubled Businesses—Special rules govern investments in “troubled” businesses. A troubled business is one that has been in existence for at least two years, has incurred a net loss for accounting purposes during the 12- or 24-month period before the petition was filed, and the loss for such period is at least equal to 20 percent of the business’s net worth before the loss. The petitioner must show that the number of existing employees will be maintained, not necessarily increased, at no less than the pre-investment level for at least two years rather than create ten new jobs. Congress relaxed the employment requirements to encourage investors to turn around troubled businesses. As a caveat, if the troubled business does not survive for two years after the investment, the investor might lose conditional residency status.

EB-5 Procedures: Initial Evidence

The regular EB-5 program and the pilot program have similar evidentiary requirements. The distinction between the two processes is that the former requires the petitioner to submit all of the described evidence; the latter, additionally, requires the designated regional center to demonstrate indirect employment creation. In either case the investor files for EB-5 classification using INS Form I-526. The petition must be signed by the investor. 

Evidence required under the regular program. 

The New Commercial Enterprise— 
To show that an investment has been made in a new commercial enterprise, include:

An organizational document for the new enterprise, such as articles of incorporation, partnership agreements, certificates of merger and consolidation, or partnership agreements;

A business license or authorization to transact business in a state or city; and

For investments in an existing business, proof that the required amount of capital was transferred to the business after November 29, 1990

Capitalization— To show the actual commitment of the required amount of capital. 

include: 

Bank statements showing deposits in the U.S. account of the enterprise;

Evidence of assets purchased for use in the enterprise;

Evidence of property transferred from abroad;

Evidence of funds invested in the enterprise in exchange for stock, or

Evidence of debts secured by the investor’s assets and for which the investor is personally liable.

Recent rulings state that merely putting cash into the corporate account of a business does not show that the capital is “at risk”. Based on this statement we recommend fully investing before applying so that you present proof of a completed, rather than a prospective investment. 

Legal Acquisition of Capital-  To establish a legal source of funds, provide: 

Foreign business registration records;

Personal and business tax returns, or other tax returns of any kind filed anywhere in the world within the previous five years;

Documents identifying any other source of money; or

Certified copies of all pending governmental civil or criminal actions and proceedings, or any private civil actions involving money judgments against the investor within the past 15 years.

Although the regulations indicate that submission of any one type of document should suffice, recent rulings require investors to submit tax returns for all of the previous five years. 

Creating Employment—To demonstrate that a new commercial enterprise will create at least 10 full-time positions or in the case of troubled businesses maintain the current level of employment, provide: 

Photocopies of relevant tax and employment records, for 10 qualifying employees; or

A comprehensive business plan showing the need for no fewer than 10 qualifying employees, and when the employees will be hired. The plan should include a description of the business; the business’ objectives; a market analysis including names of competing businesses and their relative strengths and weaknesses; a comparison of the competition’s products and pricing structures; a description of the target market and prospective customers; a description of any manufacturing or production processes, materials required and supply sources; details of any contracts executed; marketing strategy including pricing, advertising, and servicing; organizational structure; and sales, cost and income projections. Specifically with respect to employment, the business plan must describe staffing requirements, job descriptions for all positions, and a timetable for hiring; or

In the case of Regional Centers an economists report showing creation of at least 10 direct and or indirect jobs..

Managerial Capacity of the Investor—. The petitioner must either be involved in the day-to-day managerial control of the enterprise, or manage it through policy formulation. Provide: 

A comprehensive job description for the investor’s position

Evidence that the petitioner is a corporate officer or on the board of directors; or

A limited partner must also show that he has rights, powers and duties commensurate with those normally granted under the Uniform Limited Partnership Act (ULPA). We recommend granting the limited partner the rights to serve on management committees rendering policy advice to the general partner.

Creation of Employment in a Targeted Employment Area—To show that the new commercial enterprise has created, or will create, employment in a targeted employment area:

For a rural area, evidence that the new commercial enterprise is not located within any standard metropolitan statistical area, or within any city or town having a population of 20,000 or more; or

For a high unemployment area, provide a letter from the state in which the new commercial enterprise is located which certifies that the area has been designated as a high unemployment area.

Regional Center Pilot Program 

An investment under the pilot program must be made in a commercial enterprise located within a “regional center,” The petition should include a copy of the letter designating the regional center.  The job creation requirement (10 new jobs) is met by the aforementioned economists opinion showing direct and indirect employment. Otherwise the evidentiary requirements are similar to those for the regular program. 

Removing the Conditions

Approved I-526 petitioners, under either the regular or pilot program, become conditional residents for two years. Conditional residents and permanent residents without conditions have the same rights and privileges; most importantly, the ability to travel freely and work without restriction. A petition to remove the conditions (INS Form I-829) must be provide evidence that a commercial enterprise was established, that the individual invested the required capital, and that the investment created 10 full-time jobs or in the case of regional center’s indirectly created 10 full time jobs. In substance, the investor must meet the capital investment and employment requirements and continuously maintain the investment during the two-year conditional period.

Failure to File Form I-829

An immigrant investor in conditional resident status must submit Form I-829 to the appropriate service center within the 90-day period immediately preceding the second anniversary of his or her admission to the United States as a conditional permanent resident. Failure to do so will result in automatic termination of the conditional resident’s status and initiation of removal proceedings. 

Approval of Form I-829 by the INS Service Center— If approved, the service center director will remove the conditions on the conditional resident’s status as of the second anniversary of admission as a conditional resident. The approval notice will instruct the conditional resident to report to the appropriate district office for processing for a new permanent resident card (Form I-551).

Denial of Form I-829 by the District Director—

There is no appeal from this decision. The conditional resident may seek review of the district director’s decision in removal proceedings. 

A general outline of the application process follows. Your attorney will be able to give you a more complete description. 

Step 1) File form I-526 Petition for Alien Entrepreneur with the California Service Center. This petition requests INS to certify the applicant and the investment as eligible for EB-5 visa status. 

Step 2) Upon approval of the I-526 petition, (a) if you are in the United States you may apply for Adjustment of Status to Permanent Residence by sending form I-485 and supporting documents to the INS regional processing center nearest your US residence. (b) If you are abroad you must wait for notification from the Embassy in your home country to prepare documents for the visa interview. 

The purpose of the Adjustment of Status or consular visa interview is to make sure you are not subject to a grounds of exclusion, e.g. a criminal past, infectious diseases, etc. 

Step 3) Upon approval you receive a form evidencing the approval as well as a travel document. You will also receive the temporary green card in the mail. If you are abroad you must enter the US within six months of the date of the Embassy approval. 
Step 4) After two years, you may file for removal of conditions or your permanent green card using Form I-829. This procedure permits INS to verify that you have maintained your approved investment for the required two-year period. 

Important Tax considerations

The United States charges income tax on all US citizens and permanent residents based on worldwide income. Treaties and various exemptions eliminate some but not all of the risk of double taxation. Each state of the United States has its own tax system. All but four states raise revenue through state income tax. Investors should consider the tax effects of becoming a US resident before investing. As a general rule, if you are moving all of your assets to the US you will not have a problem with double taxation. If you will continue working or investing in your home country after moving to the US, a trip to your tax advisor is in order. 

Conclusion

The U.S. immigrant investor program offers a convenient way to obtain green cards for those willing to take the financial risk. The Regional Center program particularly suits those wishing to move to the U.S. without being tied to employment The US program requires an at risk investment in a trade or business. Most other countries, permit much safer investments in government obligations or listed securities. While one could argue the relative social benefits of the competing approaches, the salient fact is that US program requires applicants to assess a business venture or investment opportunity rather than merely calling a stock broker or purchasing a gilt bond. 

For the time being the U.S. authorities seem favorably disposed toward the immigrant investor program. The pre 1998 litigation, so far, has not impacted recent applications. To further protect investors, in the summer of 2003 the 9th Circuit Ct of Appeals ruled that CIS could not apply rules retroactively to previously approved petitions. This means investors may rely on the rules at the time you invested. One would think such a ruling would not be unnecessary. 

The public tends to be more accepting of immigrant investor programs during times of high unemployment rates and weak economic growth. While the recent opening of the US program might be unrelated to economic factors, which I doubt, it looks like smooth sailing for the near future.  
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